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3.   A female slave sold, with respect to the seller; before the
delivery of her to the purchaser;
4.   A female slave Mamhoora (that is, a slave stipulated to
be given in dower to a wife) with respect to the husband,
before seizin of her being made by the wife;
5.   A female slave held in partnership, with respect to any of
the partners;
6.   A female slave delivered in pledge with respect to the
receiver of such pledge according to the book of Pawnage.
(1)     Contract of marriage prevents punishment, although
avowedly illegal:
According to Abu Hanifa a contract of marriage is a sufficient
ground of error15 although the illegality of such marriage be
universally allowed and the man entering into such contract - be
sensible of this illegality. On the contrary the other jurists opined
that a mere contract is not admitted as a legal ground of error, if
the man be sensible of the illegality.
(2)     Connection with a wife divorced by implication does not
induce punishment:
If a man divorces his wife by implication, saying "you are
divested" or "you are at your own disposal" and she chooses
divorce and he afterwards has carnal knowledge of her within the
term of her iddat, and should acknowledge that he knows her to
be unlawful to him, yet punishment is not incurred.16
However, there is a difference of opinion among the
companions relating to such case, for Omer holds that the forms
above-mentioned are effective of only a single divorce reversible;
and the same in all expressions of divorce by implication; he also
15.     Al-Marghinani, Al-Hedaya, translated by Charles Hamilton, Vol.11
o.p.cit, p.20.
16.     Ibid., p.23.